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STATEMENT OF INTEREST OF
AMICUS CURIAE

Amicus Curiae Intermodal Association of North
America (sIANAZ) is a leading transportation trade
association representing the combined interests of
the intermodal freight industry. ! The intermodal
freight industry involves the movement of freight, in
a container or on a trailer, by more than one mode of
transportation. The movement can be by a combina-
tion of rail, truck, or ship and can be provided in any
order among the modes. Globally, ninety-five percent
(95%) of all manufactured g oods are at one point moved
in an intermodal container. The North American
intermodal market alone,estimated to have a $51
billion value,is the largest intermodal market in the
world and relies upon a fleet of more than 750,000
chassis to move over 52 million domestic and interna-
tional containers.

IANAes voting membership comprises approximately
one thousand corporate members involved with the
intermodal transportation of cargo throughout the
United States, including intermodal and over-the-road
motor carriers, railroads (Class |, short-line, and
regional), water carriers, st acktrain operators, port
authorities, intermodal marketing and logistics com-
panies, and suppliers to the industry such as equipment

1 Pursuant to Rule 37.2(a) of this Courtes Rules of Practice,
IANA states that all counsel of re cord received notice of IANAss
intent to file this brief more than  ten days before its due date, and
that all counsel of record have co nsented to its filing. Pursuant
to Rule 37.6, amicus curiae affirms that no counsel for any party
authored this brief in whole or in part and that no party, partyss
counsel, or third-party (other than IANA and its members) made
any monetary contribution intended to fund the preparation or
submission of this brief.
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manufacturers, leasing companies, and technology
firms. IANAes members tr ansport over 90% of the
intermodal cargo moving throughout the United States.
IANAss associate (non-voting) members include ship-
pers (defined as the beneficial owners of the freight
to be shipped), academic institutions, government
entities, and non-profit trade associations.

IANAes mission is to promote the growth of efficient
intermodal freight transportation through innovation,
education, and dialogue. In furtherance of its mission,
IANA administers the Unif  orm Intermodal Interchange
and Facilities Access Agreement (an equipment inter-
change agreement adopted almost universally throughout
the industry) and offers a wi de variety of value-added
business services and program s relating to operations,
maintenance, risk management, safety, and security.
These services are intended to promote intermodal
productivity and operating efficiencies through the
development and implementation of uniform industry
processes and procedures.

Because motor carriers are a crucial link in the
nationes intermodal network, IANA members rely on
stability and predictability in the trucking sector of
the industry. Intermodal transportation is inherently
symbiotic and almost exclusively involves the move-
ment of cargo in interstate commerce, the very interest
Congress sought to promote by the federal deregula-
tion of the trucking industry , first enacted as part of
the Federal Aviation Administration Authorization
Act of 1994, Public Law 103-305, §601, 108 Stat. 1569,
1605 (Aug. 23, 1994), 49 U.S.C. §14501 (sFAAAAZ).
Indeed, in the course of deregulating the trucking
industry, Congress found that the statese myriad of
regulations on the intrastate transportation of property
had esimposed an unreasonable burden on interstate
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commerce; . . . impeded the free flow of trade, traffic,
and transportation of interstate commerce; and . . .
placed an unreasonable cost on the American consum-
ers. . . .Z Public Law 103-305, §601(a)(1)(A)-(C), 108
Stat. 1569, 1605 (emphasis added) . In short, Congress
appropriately determined that the complex jumble of
varying,and often conflicting,state regulations of
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The use of independent contractors as drivers has
been a lynchpin of the st ability and success of the
intermodal industry. For over thirty-five (35) years,
the prevailing business model for motor carriers sup-
porting intermodal freight movements by water and
rail has involved the use of independent contractors.
Indeed, a recent survey of IANAes California motor
carrier members indicated that approximately seventy
percent (70%) of the drivers engaged by those mem-
bers were independent contractors. The independent
contractor business model offers significant operational
and financial flexibility to intermodal motor carriers
by allowing motor carriers to adapt and respond to
volatility in the intermodal transportation market.

In short, IANA is keenly interested in the outcome
of this case because the use of the independent con-
tractor model by motor carriers is indispensable to the
intermodal freight industry. The outcome of this case
affects not only motor carriers but, more broadly, has
widespread correlative implications for water carriers,
railroads, shippers, and every other participant in the
nationes extensive intermodal network.

Moreover, regardless of what decision the Court
may ultimately reach on the merits of Petitioneres
appeal, IANA has a strong interest in ensuring that
the Court, at the very least, has an opportunity to
provide clarity to the intermodal industry in light of
the conflicting decisions of the lower courts as to
the breadth of the FAAAAes preemption of state
laws and regulations erelat[in g] to a price, route, or
service of any motor carrier.Z 49 U.S.C. §14501(c)(1).
Accordingly, IANA respectfully urges this Court to
grant the petition for a writ of certiorari.
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SUMMARY OF ARGUMENT

Congresse deregulation of the trucking industry
included an express and expansive preemption provi-
sion that prohibits states from senact[ing] or enforce[ing]

a law, regulation, or other provision having the force
and effect of law related to a price, route, or service of
any motor carrier . . . or any motor private carrier,
broker, or freight forwarder  with respect to the trans-
portation of property.Z 49 U.S.C. §14501(c)(1). This
Court has consistently concluded that this section
operates to invalidate a state law even if that lawes
-effect on rates, routes or se rvices eis only indirect,*Z
provided that the law has ea esignificant impacte
related to Congresse deregulatory and pre-emption-
related objectives.Z Rowe v. New Hampshire Motor
Transport Assen, 552 U.S. 364, 370-71 (2008) (citations
omitted). AB-5, and parti cularly Cal. Lab. Code
§2775(b)(1), which mandates mo tor carriers to classify
their owner-operator drivers as semployeesZ rather
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sought to free the trucking industry from a patchwork
of conflicting state laws and regulations, and to leave
the determination of the services, prices, and routes in
the industry to market forces. AB-5 entirely frustrates
that purpose by, in effect, prohibiting motor carriers
from classifying owner-operators as independent con-
tractors while transporting property within California.
This Court should, therefor e, grant the petition for
certiorari.

REASONS FOR GRANTING THE PETITION

. CONGRESS BROADLY PREEMPTED ANY
LAW RELATED TO A PRICE, ROUTE, OR
SERVICE OF ANY MOTOR CARRIER .
WITH RESPECT TO THE TRANSPORTA-
TION OF PROPERTY.Z

As noted above, Congress recognized that the states,,
although purporting to control only the transportation
of goods and property within their individual states,,
had significantly burdened interstate commerce by
adopting countless, often co nflicting, state regulations
governing the trucking indus try. Public Law 103-305,
8601(a)(1)(A)-(C), 108 Stat. 1569, 1605. Motor carriers
transporting property across state lines were forced to
modify their operations every time they left one state
and entered another, perhaps traveling through ten or
more states on one route.

Thus, Congress ultimately deregulated the trucking
industry by enacting a provi sion that broa dly preempted
state regulation of the industry. Public Law 103-305,
8601, 108 Stat. 1569, 1605 (Aug. 23, 1994), 49 U.S.C.
§14501 (sFAAAAZ). That provision, which mirrored
the preemption provision of the Airline Deregulation
Act of 1978 (sADAZ), 49 U.S.C. §41713(b)(1), now
provides that sa State . . . may not enact or enforce a

1c



7

law, regulation, or other provision having the force
and effect of law related to a price, route, or service of
any motor carrier . . . or any motor private carrier,
broker, or freight forwarder with respect to the
transportation of property.Z 49 U.S.C. §14501(c)(1)
(emphasis added).

This Court had previously concluded that ADA
preemption was expansive:

[T]he key phrase, obviously, is erelating to.Z
The ordinary meaning of these words is a
broad one,sto stand in some relation; to have
bearing or concern; to pertain; refer; to bring
into association with or connection with,Z,,
and the words thus express a broad pre-
emptive purpose.

Morales v. Trans World Airlines, Inc , 504 U.S. 374,
383 (1992) (quoting Black's Law Dictionary 1158 (5th
ed.1979)). And Congress, when it enacted the FAAAA,
was keenly aware of the Courtes Morales decision inter-
preting the ADAes preemption language as broadly
preempting state regulation of the industry. Rowe,
552 U.S. at 370 (*Here, the Congress that wrote the
language before us copied the language of the air-
carrier pre-emption provision of the Airline Deregulation
Act of 1978. And it did so fully aware of this Courtes
interpretation of that language as set forth in
Morales.Z) (citations omitted).

As the Court concluded in Rowe, the broad preemp-
tive provisions of the ADA and the FAAAA operated to
invalidate a state law even if that lawes eeffect on
rates, routes or services eis only indirect,*Z provided
that the law has ea esignificant impacte related to
Congresse deregulatory and pre-emption-related objec-
tives.Z Rowe, 552 U.S. at 370-71 (quoting Morales, 504

11
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U.S. at 386, 390). <Congre sse overarching goalZ was
to ehelp[ ] assure transportation rates, routes, and
services . . . reflect emaximum reliance on competitive
market forces,s thereby stimulating eefficiency, innova-
tion, and low prices,* as well as svarietys and squality,*Z
Rowe, 552 U.S. at 371 (quoting Morales, 504 U.S. at
378), and to avoid ea patchwork of state service-
determining laws, rules and regulationsZ that would
be sinconsistent with Congresse major legislative effort

to leave such decisions, where federally unregulated,
to the competitive marketplace.Z Id. at 373 (citations
omitted). The Courtes only tether on the FAAAAes
expansive preemption provision is that it might not
pre-empt state laws that affectZ the prices, routes, or
services of a motor carrier «in only a stenuous, remote,
or peripheral . . . mannere . . . .Z Rowe, 552 U.S. at
371 (quoting Morales , 504 U.S. at 390).

The Ninth Circuites decision that AB-5 is not
preempted by the FAAAA cannot be sustained within
the framework of this Courtes decisions interpreting
the ADA and FAAAA preemption provisions. By
AB-5¢s plain wording, and with the Statess express
intention to enforce its provisions against motor
carriers, AB-5 will significant ly impact motor carrierse
prices, routes, and services.

As Judge Bennett noted in his dissent below, AB-5
not only affects a motor carrieres relationship with its
workforce, but has «a significant impact on that motor
carrierss prices, routes, or servicesZ and is, therefore,
preempted. California Trucking Assen v. Bonta |,
No. 20-551086, slip op. at 43, ap
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customers. It requires them to use employees
rather than independent contractors as drivers,
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Moreover, as the First Circuit observed in
invalidating a substantially similar Massachusetts
law, AB-5 will significantly impact the actual routes
followed for the pick-up and deliveryZ of property.
Schwann v. FedEx Ground Package Sys., Inc. 813 F.3d
429, 439 (1st Cir. 2016). Mo tor carriers that, for
numerous legitimate business reasons, operate their
enterprises under the independent contractor model,
will be forced to stop their routes at the California
border so that the property being transported can be
transferred to another carrier that employs its own
drivers; or, for goods and pro perty leaving California,
to start their routes at the California border after
transferring property from employee-driven trucks to
the owner-operated trucks they hire as independent
contractors to transport property throughout the rest
of the country. Many motor carriers that operate
under the independent con tractor model will simply
cease accepting any loads that traverse the California
state line. For all practi cal purposes, these motor
carriers that choose to oper ate under the independent
contractor model will effectively be prevented from
doing business in California.
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must do so using only emp loyee drivers, meaning they
must significantly restructure their business model,
including by obtaining trucks, hiring and training
employee drivers, and establis hing administrative infra-
structure compliant with AB-5,7  California Trucking
Assen v. Becerra, 433 F.Supp.3d 1154, 1170 (S.D.Cal.
2020), Apx. at 764, all at added costs to motor carriers,
and ultimately, their customers. Again, it would be
hard to imagine a more significant impact on a motor
carrierss prices. As Congress observed when it deregu-
lated the trucking industry, AB-5 is the very kind of
state law that simpose[s] an unreasonable burden on
interstate commerceZ and eplace[s] an unreasonable
cost on the American consumers.Z Public Law 103-
305, 8601(a)(1)(A) & (C), 108 Stat. at 1605.

In its decision in this case, the Ninth Circuit
attempted to evade this Courtes clear and repeated
holdings on ADA and FAAAA preemption by erroneously
asserting that the Court had erefined its interpreta-
tion of erelated toeZ in esubsequent casesZ and that
decisions eafter Morales have tended to construe the
[FAAAA] narrowly . .. .Z California Trucking , slip op.
at 21-22, Apx. at 15a. The court then eattempted to
«draw a line between laws that are significantly related
to rates, routes, or services, even indirectly, and thus
are preempted, and those that have only a tenuous,
remote, or peripheral connection to rates, routes, or
services, and thus are not preempted,Z Id., slip op. at
22, Apx. at 16a, by conjuring what amounts to a near-
blanket rule that elaws of general applicability that
affect a motor carrieres relat ionship with its workforce,
and compel a certain wage or preclude discrimination
in hiring or firing decis ions, are not significantly
related to rates, routes or services,Z Id., slip op. at 23,
Apx. at 17a, sunless the state law ¢ binds the carrier to
a particular price, route or servicee or otherwise freezes

1t
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them into place or determines them to a significant
degree.Z Id., slip op. at 25, Apx. at 19a (quoting Dilts
v. Penske Logistics, LLC, 769 F.3d 637, 646 (9th Cir.
2014)) (emphasis supplied by Co urt). This holding finds
no support in this Courtes decisions, and, as noted by
Petitioners in their Petition for Certiorari, is in conflict
with the decisions of at least two other Circuit Courts

of Appeals. See Petition for Certiorari at 15 (citing

Schwann, 813 F.3d 429 (1st Cir. 2016), and Bedoya v.

American Eagle Express, Inc., 914 F.3d 812 (3d Cir.
2019)).

While this Court has acknow ledged that ¢[a] court
may recognize subsequent changes in either statutory
or decisional law,Z Agostini v. Felton , 521 U.S. 203, 215
(1997), lower courts should not sconclude [the Courtes]
more recent cases have, by implication, overruled an
earlier precedent.Z 1d., 521 U.S. at 237. The Court in
Morales expressly rejected the line drawn by the Ninth
Circuit in this case:

Next, petitioner advances the notion that
only State laws specifically addressed to the
airline industry are pre-empted, whereas the
ADA imposes no constraints on laws of general
applicability. Besides creating an utterly
irrational loophole (there is little reason why
state impairment of the federal scheme
should be deemed acceptable so long as it is
effected by the particularized application of a
general statute), this notion similarly ignores
the sweep of the erelating toZ language.

Morales, 504 U.S. at 386. This Court has never
overruled its holding in  Morales that laws of general
applicability are not exempt from preemption under
the erelating toZ language of the ADA and FAAAA
preemption provisions. The Ninth Circuites conclusion

1€
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otherwise cannot stand in light of this Courtes clear
holdings.

Il. BECAUSE CALIFORNIA LAW FLATLY
PROHIBITS WHAT FEDERAL LAW
PERMITS,THE CLASSIFICATION OF
OWNER-OPERATOR TRUCK DRIVERS
AS INDEPENDENT CONTRACTORS,
AB-5 IS PREEMPTED UNDER 49 U.S.C.
§14501(c)(1).

As far back as 1953, this Court recognized the
importance owner-operator drivers in moving goods
through interstate Commerce. American Trucking
Assens, Inc. v. United States, 344 U.S. 298, 303 (1953).
The over 350,000 owner-operator truck drivers operat-
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The Secretary has adopted regulations pursuant to
814102, and those regulations for the e<Lease and
Interchange of VehiclesZ outline in detail the provi-
sions that must be containe d in owner-operator lease
agreements. 49 C.F.R. 88376.11 & 376.12. For
example, motor carrierse lease agreements with
owner-operators must specify, inter alia , the term of
the lease, that the motor carrier lessee shall have
exclusive possession, control, and use of the equip-
ment, and assumes complete responsibility for the
operation of the equipment during the lease period,
the responsibilities of both parties with respect to the
equipment, the responsibilities of both parties with
respect to the costs associated with the equipmentes
operation, the amount the ow ner-operator will be
paid both for the lease of the equipment and for
services as the equipmentes driver, the time frame for
such payment, the items that may be charged back to
the owner-operator, and the carrieres obligation to
maintain liability insurance. 49 C.F.R. 8376.12. These
detailed protections are not a fforded workers classified
as independent contractors in other industries.

Perhaps most noteworthy here, the Secretaryes
regulations expressly provide that an owner-operator
may be considered an «independent contractorZ when
the motor carrier complies with 49 U.S.C. 814102 and
the Secretaryes regulations:

Nothing in the provisions required by
paragraph (c)(1) of this section is intended to
affect whether the lessor or driver provided
by the lessor is an independent contractor or
an employee of the authorized carrier lessee.
An independent contractor relationship may

1€
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CONCLUSION

For the foregoing reasons, and for the reasons set
forth in Petitionerse Petition for a Writ of Certiorari,
Amicus Curiae Intermodal Association of North America
respectfully urges this Court to grant the Petition.

Respectfully submitted,

MARC S. BLUBAUGH
Counsel of Record
MARK D. TUCKER
BENESCH FRIEDLANDER
COPLAN & ARONOFF LLP
41 South High Street
Suite 2600
Columbus, Ohio 43215 6164
(614) 223-9300
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